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CLAIMS REVIEW BOARD PROCEDURES

FOR MAJOR CAPITAL OUTLAY PROJECTS

PART I (FOR CONTRACTOR)

1.00
General

In accordance with the terms of Article 5.02 of the Contract General Conditions for Major Capital Outlay Projects (Contract General Conditions), the Architect shall interpret the Contract Documents, instruct the Contractor as to the intent of the Contract Documents, and render decisions based on the conditions therein. Excerpt of Article 5.02 follows:

“Should any interpretation, clarification, or additional detailed instructions, in the opinion of the Contractor, constitute work beyond the scope of the contract, the Contractor must submit written notice thereof to the Architect within seven calendar days following receipt of such interpretation, clarification, or additional detailed instructions and in any event prior to commencement of work thereon. The Contractor shall send copies of such correspondence to the Trustees and the Project Manager/Construction Inspector. Within seven calendar days after the Contractor issues its written notice, the Contractor shall submit an explanation of how the interpretation, clarification, or additional detailed instruction constitutes work beyond the scope of the contract, along with a detailed cost breakdown and an explanation of any delay impacts. 

The Architect shall consider such notice and make a recommendation to the Trustees. If, in the judgment of the Trustees, the notice is justified, the interpretation, clarification or additional detailed instructions shall be revised or the extra work authorized by contract change order or by field instruction with a change order to follow. If the Trustees decide that the claim is not justified, the Trustees shall give the Contractor a written order that the claim is not justified and direct the Contractor to perform such work.

The Contractor must proceed with the work upon receipt from the Trustees of a written order to do so, in accordance with the Architect’s interpretation of the contract requirements, but within seven days of receipt of the order, the Contractor must notify the Architect and the Trustees, by letter, that it protests the decision. The Contractor shall have the right to have this claim later determined by a Claims Review Board pursuant to this contract (see Article 7.01). When performing disputed work, the Contractor shall prepare time and materials records for each day, and the Construction Inspector shall verify these records at the conclusion of each day. The Contractor shall have no claim for additional compensation because of such interpretation, clarification, or additional detailed instruction, unless he gives written notice to the Architect within seven calendar days as specified above.”

1.01.
Filing of a Claim

In accordance with the terms of Article 7.01, Contract General Conditions, the Contractor must, within seven days, notify the Architect and the Construction Administrator by letter protesting the decision made. The Construction Administrator shall review both the Architect’s and Contractor’s positions, make a determination, and issue written direction under Article 5.02, to instruct the Contractor to proceed with the work and file a claim if the Contractor wishes to seek cost recovery. The Trustees will convene a Claims Review Board to hear the claims at the completion of the project.

Pursuant to Article 7.01 of the Contract General Conditions, the Contractor must submit its claim(s) no later than 30 days after the recording date on the Notice of Completion, and then six copies of a total and detailed claims package must be submitted within the next 30 days. Only claims reasonably determined by the Contractor to be true may be filed with the Trustees.

1.02
Claims Review Board Selection

Upon the receipt of a properly documented claim, the Construction Administrator will review the claim with the Vice President, (or with the Chief of Construction Management in CPDC if the project is administered by CPDC). If the Contractor submits a claim and requests a Claims Review Board, the Vice President will transmit four copies of the claim and University’s rebuttal documents to the Chief of Construction Management in CPDC, along with a request for appointment of Claims Review Board and establishment of a hearing. The Chief of Construction Management in CPDC will make a recommended appointment of an appropriate neutral Claims Review Board and submit it to the Assistant Vice Chancellor in CPDC for approval. The review board shall be comprised of professional staff from CPDC and appropriate professional staff from other campuses. Personnel who work at the campus on which the claim arises, shall be disqualified from serving on such a board.

Once the Assistant Vice Chancellor in CPDC approves recommended Board, the Chief of Construction Management will set a date for the hearing and will notify the Contractor, in writing, with copies to the appropriate CSU campus representatives and the Board members. The Construction Administrator for the project will notify the Architect, Project Manager/Inspector, and others who will be involved in the hearing.

1.03
Life of the Claims Review Board

Each Claims Review Board shall sit until all pertinent facts are reviewed and the Board has submitted its recommendations to the Vice President (or Assistant Vice Chancellor in CPDC if the project is administered by CPDC). The Claims Review Board is selected for each specific contractor’s claim(s) for a project and has no standing or authority beyond that review.

1.04
Time for Submittal of Recommendations

The Board will submit its recommendations within ten working days after the conclusion of the hearing, unless the Board, due to the complexity of the claim, extends this date at the time of the hearing. Each Claims Review Board shall, upon completion of the hearing, submit a written report of the Board’s findings and recommendations to the Vice President, with a copy to the Assistant Vice Chancellor, CPDC (or it will send its recommendations to the Assistant Vice Chancellor in CPDC if the project is administered by CPDC).

1.05
Parameters for Recommendations

All recommendations of a Claims Review Board will be based strictly upon the terms of the Contract Documents, and the Claims Review Board will therefore limit its review to factual data and technical claims arising out of interpretations of the Contract Documents.

1.06
Non-Technical Claims Review

The Construction Administrator shall submit all claims arising from legal implications, and/or interpretations of the Contract General Conditions to the Office of General Counsel for a legal opinion, if necessary, which shall be received by the Claims Review Board before the Board concludes its review.

1.07
Make-up of Disputants Allowed at Hearings

The Claims Review Board will hear evidence from the Contractor, the Architect, the Construction Administrator, the Project Manager, Inspector and any others determined by either party to have pertinent information to offer. No legal counsel or third party claims consultant, with the exception of a scheduling consultant, will be present at any hearings.

1.08
Hearing Procedures

a.
Hearings are informal.

b.
All hearing discussions are a matter of public record and documents will be available for inspection.

c.
Hearing records are project documents and are kept for five years after the last project action.

d.
The Architect, Construction Administrator, knowledgeable campus personnel, and Inspector will furnish the rebuttal to the Contractor's claim. Other individuals may be called upon to provide information as long as it is relevant to the claim.

e.
Subcontractors, suppliers, and vendors, due to no privity of Contract, may not submit claims directly to the Trustees. The Prime Contractor must make the claim in their behalf unless the Board agrees to waive this requirement.

1.09
Claims Review Board Authority

a.
All Board recommendations will be rendered on the basis of the Contract Documents and Architect's written instructions.

b.
The Board has no powers of equity. It determines technical merit to claims and does not act in a settlement capacity.

c.
The Board is a lay board, and attorneys and third party claims specialists are not allowed to participate in the hearings except that an attorney may attend if the purpose for attendance is as corporate officer rather than corporate counsel, but the corporate officer may not function as an attorney during the proceedings.

d.
No attorney from the Trustees’ Office of General Counsel will attend. Attendance by parties with no involvement with the proceeding is discouraged.

e.
All participants and attendees at the hearing must sign in on Construction Administration form 703.13, or other form provided by the Board.

f.
The Board does not make a verbatim written transcription nor allow an electronic recording of the proceedings.

g.
The recommendations of the Board, as approved by the Vice President, or Assistant Vice Chancellor in CPDC, exhausts contractual and administrative remedies concerning claims arising from CSU construction projects.

2.00
Claims

2.01
Claim Documentation

The Contractor in his letter submitting a claim must:

a.
Give the basis for the claim including the Architect's decision and the reasons why the claim should be accepted.

b.
Identify all parties to the claim.

c.
Set the monetary value and the time extension for the claim.

d.
Furnish justification of the claim costs similar to the change order requirements.

2.02
Claim Fact Sheet

The Construction Administrator will prepare a fact sheet for each hearing that will include the following as a minimum:

a.
Name of Project

b.
Name of Architect Firm and Project Supervisor

c.
Name of Contractor

d.
Subcontractor, if one is involved

e.
Amount of contract as awarded

f.
Architect's estimate of the amount of the claim

g.
Date of Notice to Proceed

h.
Working days in Contract

i.
Completion date per original contract

j.
Actual completion date

k.
Number of change orders and amounts

l.
Time extension for change orders, and reasons, weather, strikes, etc.

m.
Summary of contractor's claim

n.
Other date that might be pertinent to the claim

3.00
Recommendations

3.01
Submittal of Recommendations

The Claims Review Board will submit its recommendations, with a signed concurrence, to the Vice President, with a copy to the Assistant Vice Chancellor in CPDC (or it will send its recommendations to the Assistant Vice Chancellor in CPDC if the project is administered by CPDC).

3.02
Vice President’s Action on the Board's Recommendations

The Vice President (or the Assistant Vice Chancellor in CPDC) may accept or reject the recommendations made by the Claims Review Board.

3.03
Notification to Contractor of Accepted Recommendations

Upon acceptance of the Claims Review Board's recommendations, the Vice President shall transmit notification of the decision to the Contractor by certified mail. Copies of this decision shall also be transmitted to the Assistant Vice Chancellor in CPDC, the Architect and the Construction Administrator. If the project was administered by CPDC, then the Assistant Vice Chancellor in CPDC shall transmit notification of the decision to the Contractor by certified mail.

3.04
Payment of Claims

All approved Claims Review Board recommendations for making payments to the Contractor and/or relieving him/her of obligations, shall be resolved by a Contract Change Order. 

3.05
Recommendations Rejected by the Vice President (or Assistant Vice Chancellor in CPDC)

The Vice President may reject the Claims Review Board recommendations outright, and shall notify the Contractor of the decision by certified mail, with a copy to the Assistant Vice Chancellor in CPDC. If CPDC administered the project, then the Assistant Vice Chancellor shall transmit notification of the decision to the Contractor by certified mail.

3.06
Contractor’s Contractual and Administrative Remedies Exhausted

Once the Vice President (or the Assistant Vice Chancellor in CPDC) takes action on the Claims Review Board recommendations, the responsibilities and authority of the Claims Review Board are terminated, and the Contractor’s contractual and administrative remedies concerning claims arising from the project are exhausted.
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